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THE duties of a Member of Congrefs are fo various and im¬ 
portant, that an equal and impartial attention to all can hardly be expetted. 
Some of thefe duties are but of inferior obligation. Public concerns necef- 
farily engrofs his peculiar regard. Applications from individuals,^for the 
redrefs of private grievances, have but a fecondary claim upon, his time and 
diligence. Thefe private applications, however, frequently involve the moft 
important principles of public policy; and, indeed, always rightfully challenge 
a dr red and particular attention ; as the refult is always certainly interefting 
to the individual, and in many inftarices, his fafety or his ruin may depend 
upon the decifion. The progrefs of proceedings, upon petitions to Congrefs: 
for redrefs of grievances, partake, in fome degree, of the charader of judicial 
enquiries; and it is equally the right and duty of the parties, in the one cafe 
as in the other, to fupply information, to furniih evidence, to adduce argu¬ 
ments, and,generally, to illuftrate the faiinefs and propriety of their demands; 
It cannot be improper to facilitate, by thefe means, the acquifition of that 
knowledge of the queftion, without which no one can be competent to. its 
decifion. If proper in ordinary cafes, it is peculiarly fo in thofe which form 
the topic of the prefent confiderations—as on the part of the Petitioners it is 
confidently nlledged, that a mere knowledge of the fads on which their ap¬ 
plications are founded will dearly demonftrate their right to relief and in- • 
demnity. 

The Petitions referred to, are thofe of William Gardner, of Newport, 
Rhode-Ifland, Merchant; Conjiant Taber, Efq. of the feme place; Charles 
D'Wolfe, of Briftol, State of Rhode-Ifland, Merchant; and likewife the 
joint petition of Simon Davis , of Newport, Merchant, and Samuel Martin , 
of Warren, in the State of Rhode-Ifland, Merchant. Thefe cafes In their 
leading fads are alike, and muft all be decided by the feme principles. 

The 
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• t Tfiie general iqueftionis ftmply this —Will ihfe Government of the United 
States e'xa&’the 'penalties of an exportation bond, when the articles mention¬ 
ed in that bond have bona fide been exported to, been landed, fold, and 
confirmed, in a foreign country; and when evidence of this, perfectly fatif- 
fa&ory & convincing, has within the period fpecified by Law been produced ? 

In none of thefe cafes, is it doubted but that an exportation took place, 
nor is a clandeftine re-importation of the articles charged or fufpected by any 
officer of Government. No fraud has been imputed againft the petitioners, 
no iuggeftion of any intention to defraud the revenue has been thrown out 
aghinft them, arid ho idea is 'entertained that the revenue has in the fmallcft 
iriftance to the frniilleft amburit been injured. 

The objeftiori’s tfp 'the immediate difcharge of thefe bonds have arifen 
drily On account of what riiay be termed technical difficulties. The proof 
required for Their difcharge was in certain merely forma! points. defe£tive. 
THfe parties from the heceffify of The ckfe, the nature of the trade, and un- 
Svbitfebfe acbMfchV'wefe unablfe to comply witlVthe requifites of thefiatute in 
fbrriebf its mihute arid uiriiri'pbftaat particulars. How minute and unim- 
poffaritthefe particulars ! are will be feen by a camparifon of the evidence 
fufhifhed with that which the flatrife Requires. 

It is'apprehended that n prejudice may be conceived againfi thefe ap¬ 
plications bec'atifethey feek relief from cafes arifirig under the revenue Taws. 
It is cdntended however, that thefe ate applications to the mercy and equity 
of the Government, authorized by the fpirit and intention of thbfe laws. 

It has been friid, that thefe laws are to be conftrued ana applied with 
great exafiiiCfs, that.they are framed for the feeurity of great national inte- 
refts, arid the effedtof {rich laws; founded On greTtiputpofes of public policy 
mud not be weakened by minute tendernefs to particular hard (hips. -At 
the fame time it is not to be faid (fays the fame authority) that they are not 
ftibjeft tb’.all corifiderations durational 'equity. Cafes : of iitiavoidable acci- 
dent, ihvincible necbffiiy, or the (like, %“h'efe the phrty could uotact otherwife 
th'airhe did, 6r has iadred'at'leaft 'fortbe'beft, mulTbe cctnfidered in, this fyf- 
reifivbf'ldws, ; juft iasin other fyftems. Laws that would not-admit-an-equita- 
ble f £onftfu^ion to be-applied to ihe-tlriaVoidable : nipsfbrtu'nes or n'Cceilities 
of men—or to'the ex'bcife'pfia fiiirBifctetion'underdifficulties, eould-fiotbe 
laws framed for human fociety. § It 

5 Sec the opinion of Sir Wh. Scot, cafe of the Eetfp.Cathcart, Rob. Rep. page x8j. 



t If is^y'tbeferpTinciplos thatit-is.ho;p&d the ;petitions wdllbe tefted," If 
ihe cafes ofthe petitioners, after st ^//w/i*r«iaminatio5,-Mn;j»iefcntja8 they 
do-on, their general -ap pearance, ; a -favorable afpedt; if -no fymptom offraud, 
jf no attempt .to impofe, be difccveredythcn the .petitioners hope and prefnme 
they are not-to be fiitfrificed, as the vidims of -a genursd .policy, merely bet- 
caufe that policy is anxious to .prevent-the pofSbilities of fraud. 

Some-attention will now be bellowed on the fa&s difdoledby the ,pety 
tions. 

From the petition of William Gardner it appears, that 'he became 
bound as furety in a bond to the United States, in which John Stanton of 
Newport, 'mariner, was principal, in a penalty of fourteen hundred fifty eight 
Dollars arid'thirty five Cents, for the exportation , abroad, viz. to Africa, of 
one hundred and one hoglheads and twenty'fix-tierces, containing eleven 
thoufand two hundred eighteen .gallons, of rum. To which bond was an- 
hexed a Condition, “ that thefaid Stanton (hould within, two years from thej 
date produce to the‘ColleQor,the certificates required by law, that'the faid 
enumerated, merchandize had been exported to, and landed at thefaid Afri- 
fca, or at’fome other port or place without the limits of. the United State's ; 
or if neither the whole nor any part of thefaid. goods, &c. (hould be landed 
’Within fhe limits of the faid United States until due entry thereof (hould have 
been firft made and :the duties thereon paid or fecured to be paidaccording 
to law, then the obligation to be void,” &c. 

The Petition further alledges, that the merchandize aefcribed hadbeert 
■\vxih xoodfaitb exported to Cape Coaff in Africafthatit there was fdld and 
Remained. To fupport this ftatemCnt, the Petitioners produce a Document 
(fee AppUridix Nai.) Containing the"oath of ‘John Stamon, mafier,;and'-Tho^ 
<mas White,-mate, of the Sloop Juliet,fwom to before'I. j Gordcn, GovernOt 
•'cf'Capc v Gottft Caftle, and attefted by H. R. Herbert, Secretary, that there 
had been landed from onboardfhe faid Sloop, and; left'in Africa, the very 
qUaritity-df merchandize mentioned in the bond.—WKidh -document likei 
'wife contains the affidavit of faid Stantonand White, fwdrn.to beforeOhrifi. 
fopher Ellery, ; Efq. juftice 1 of the Peace, at Newport, confirmatory df the 
truth bfthe above,-—and farther ftating that there wCrenbt rdfiding-atfaid 
’Gape'Cbatt Gaflle, “any Gonfufaf 'orother ptibHc^Agebt for the^DtiiteSl 
Etates,"ori American-mefchamSj'crPoreigh ni.eticfiantisibthet'thanthdfe'Who 
havefigntdthe' Certificate or Document aforefmd,— 0f-the -“trudvand 

validity’* 
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■validity” of this proof* no fufpicion whatever was entertained by the 
Colledor of the Cuftomsat Newport, nor is any fuch fuggefted in his ftate- 
went of the circumftances attending the tranfadion,in his ietter to the Comp¬ 
troller. This will be feen by an infpedion of that correfpondence, and is 
likewife (hewn by the Affidavit of John Bours, jun. of Newport, merchant, 
(fee Appendix No. 2.) This Document or Certificate, it is admitted, is not in 
all points conformable to that of which the Statute has given the form. But 
there is no fubdantial variation. The miftake it is conceived is this 
Stanton,being as well Captain as Confignee, by the 8 ift Sed. of the general 
Collection Law, ought to have procured certificates from the perfons to 
whom the merchandize was fold or delivered. And this would have been 
done, had the nature of the Trade allowed it.—But every one, who has the 
leaft knowledge of the Trade to the coafl of Africa, mull know, that fuch is 
the ignorance and barbarity of the natives of the country, their difperfed 
fituation, the fmall quantity of the articles fold and to fo many individuals, 
that it would be altogether an impoffible attempt to colled fuch certificates." 
It would be altogether a fruitlefs undertaking, to colled from every negro, to 
whom a gallon of rum had been fold, and who was totally ignorant of letters 
a certificate of the fale and delivery. Being ignorant, a negro is fufpicious, 
and will not affix his mark to any paper, the meaning of which he could 
Jiardly comprehend.-—It is, befides, the courfe of things, for the Governors 
In the Englifh fettlements, to take the oaths of the captain and mate to af- 
certain the fad of exportation and landing. Except the immediate officers 
of the fettlement, there are but few refident Europeans; and at Cape Coafl 
Caftle almoft every thing,in relation to landing a cargo, mud neceffarily pafs 
ynder their infpedion. It is prefumable that the Governor muff be a ref- 
pedable and intelligent individual. Certainly the oath of the Captain and 
Mate, taken before fuch a man in the country where the fad took place, is 
' better evidence than the marks of negroes and barbarians, carelefsly given, 
or promifcuoufly procured. The Governor and Secretary themfelves could 
(give no oath as to this matter, for they are the only perfons by whom an 
oath could there be adminiftered ; and as it is proved by the affidavit of 
Martin Benfon,'Efq. (fee Appendix N0.3.) it is againft their ufage to give fuch 
certificates as of courfe from themfelves. It is their manner of bufinefs to 
give certificates like the one produced; and the Secretaries of the Cadies 
(derive an emolument from filling them up—and there is no fmall difficulty 
in procuring any other certificates than what they are willing to give—they 
have in various indances refufed it. Theiraafwer is, fuch certificates fatisfy 

out 



etar movement, where a fyflem of Cuftoms and Drawbacks liTce youfs pr£ 
vails, and why fliould they not fatisfy yours? They ttive the. form preferr¬ 
ed by their own Laws, and with an obllinate adherence to official forms will 
give no other. 

Poes not then this proof fully comport with the intention, and even 
exprefs letter, of the fourth paragraph of the -Sift Sed. of the genera! Col-. 
leftion Law which fays, “ That in cafe of lofs by fea or by capture, or 
other unavoidable accident, or whin from ike nature of the Trade the proofs- 
and certificates required are not and cannot be produced, the exporters are 
allowed to produce fuch e ther proofs as they may have or the nature of the 
Trade wid admit.” Is not this a cafe of unavoidable accident, of imperi¬ 
ous neceffity ? Is not the proof fubftantially what is required by the Law, 
and was not the fituation of the Petitioner contemplated in the law’, and the 
ofherwife fiverertquifites of the Statutes as to him relaxed? In cafes of in¬ 
formal certificates from the North Well Coafl of America, no difficulty is 
made; and what is there to make a difference between this trade & that to A- 
frica ? Are they not in their nature equally irregular, & is it poffible in either 
cafe to procure from barbarians corred and legal Certificates ? But it fur¬ 
ther appears that, when after the arrival of Capt. Stanton from Africa, fome 
objedion on account of the form of the Document was apprehended, that 
he procured from the Cultom Houfe printed forms of the proper certifi¬ 
cates, which wire filled up by a Clerk in the Cu/lom Houfe —which certifi¬ 
cates were fenr to Africa and returned within the time required by 
law. But in this f;.peremptory labour, Capt. Stanton was unfortunate.— 
For the only defed in the other certificate, viz. nor being certifi- d by the 
foreign Vendees, was not pointed out to hitn at the Cultom Houfe, or could 
not he remedied upon his fecortd application in Africa. Indeed the form 
of rhe certificate furnifhed and filled up at the Cultom Houfe, would necef- 
farily deceive (’apt. Stanton or thofe whom he employed. It is altogether 
utudual not to have foreign Confignees on foreign voyages—and the blanks 
furnifhed at the Cultom i Ioufe are Confignees Certificates and to be figned by 
them —The certificates for foreign Vendees are not furnifhed. Stanton, a fea- 
faring man, totally unveiled in the nicities of Revenue Laws, reading the 
form, knowing himfelf to be Confignee, feeing the blanks of that form fill¬ 
ed up and his name inferted as Confignee in the known hand w riting of the 
Cletk of the. Cuftom-Houfe, ignorant as molt merchants, and even many 
lawyers are, that in cafe the captain be Confignee the foreign Vendee muft 
& certify,. 



idttify, bought he had'done hisdiity arid all that was required of him if* 
that certificate was figned, and fupportedfby confirmatory proof, which was 
di»ne.^--He expe&isH as Had been told‘hitn, that hisbond would then be can¬ 
celled. But it appears that this has not been done, and that Mr; Steele, the - 
former Comptroller of the Treafury, has placed all the Cafes on African 
exportation Bonds on" one footing—not becaufe He. doubted the fairnefs and 
Validity of ; the proof pr'efented, but becaufe lie fufpe&d that the veffjls nvgbt 
have' Been employed' in a Traffic prohibited' by the Laws of the United 
States". This'objeftion will Hereafter be confidered. To conclude the con- 
fideration of’the faCts in William Gardner’s Cafe,, it appears that the Reve¬ 
nue Has not been injured,.that'no fraud has been committed or contemplat¬ 
ed', that'there Has'been no want of diligence to procure the certificates requir- 
. ed by law, that' as to the proofs adduced there is no doubt of their truth and 
■ validity. It' preferits then a fair claim to the equitable interpofition of Con- 
grefs, who will relieve uhreftrained in their purfuit of judiceby any techni¬ 
cal or inflexible rule of law. THeir only inquiry will be, has any fraud 
been committed— arid'upon that enquiry being anfwered in the negative, re¬ 
lief will of ctmrfe be obtained;- 

The" petition df’ConflanrTaber prefents- the following facts, viz. That 
he, tbpethet with Wiliam Gardner, ort' tlie fiftventh day of OtloBer, 1799, 
became bound as ; fecurity-tb the United'States; in the fum' of three thou- 
farid’five hundred forty fix Dollars and fixity fix Cents, for the exportation 
abroad* of forty eight hogfheadS and tWelvetierces, containing five thou- 
fand- three hundred and twenty gallons and one half gallon of domeltic dif- 
tilled Spirits. To which bond ; was antlexed a condition in conformty to the 
law 1 of March* lfyt, in-the words following, viz: “ If therefore the faid 
diltilled fpirits* the dangers of the Teas and : enemies excepted, fhall be really 
arid trrtly eXported to, arid landed in fome porrorplace without the limits of 
the UnitedStates; arid-that the fhid fpirits fhall not be unfliipped, from on' 
board the faid Schooner, within the faid limits, or any ports or harbours of 
tfie Uriited States ; arid that the faid fpirits fhall riot be relanded in any 
porrofthe fame ((hip wreck or other unavoidable accident excepted) then 
the above obligation to be null and void, otherwife to remain,” &c. f 

It further- flares, that thefe fpirits were faithfully exported in the Schoon- 
Betfey, Daniel Whitney Mailer, in conformity to the condition; and land¬ 
ed; 

fTh»tthe Condition of this bond, «the time it w*» tikeft, vie. the if th October, ijroy, was illi£tr, 
trill Beehcwa in the fennel. 




fc 3 , fold and confunVed' at'Bakea, on the cnaft' of Africa; That of this 5 pttfr 
formance of the condition* full and fatisfa&ory, though informal evidence! 
Was within the time required by ; law produced. This-evidence'confiits of 
a certificate of two Merchants of Bakea, P; Amel, and' Benji Gurtis,. as- to 
the landing there of forty fix hogffieads-and twelve tierces, containing five 1 
thoufand and eighty- four gallons and one half gallon, and likewife of ano-- 
ther certificate of die fame Benj. Gurtis, and Henry- Lancafter, of the land-- 
ing of two hogffieads, containing two hundred and thirty fix gallons;; which* 
two-quantities comprife the whole mentioned'in the bond; Which certify 
cates are completely confirmed by-the affidavit of Hugh Delace, fecond’ 
Mate of the faid Schooner Betfey-, fworn to before William Stevenfon, No-- 
tary Public at Bofton ;• which affidavit likewife {Hews that Daniel'Whitneys 
the Captain, died on the c&aft of Africa* that the faid Schooner proceeded 5 
to Surinam, where Jhe was fold, and that 1 the chief Mate failed from-thence: 
to the Gape deWerd Iflands. 

The bond being taken' unde? the law of March, 1791 ;■ its condition* 
being in the ex-prefs words prefcribed by that Statute; and the condition; 
being the Conirafi. which the obligors'had made with the Government ;; 
that to which they muff look, for their rule of conduct and ftandard.ofper' 
formance; it is reafonable and equitable that the: condition fhould' be: 
deemed: to be performed, and the:bond be confequently difcharged, if ther 
proof produced conforms to the requifites of-that Statute. 

Tothefe requifites, as ftated in the 57th Seftion, the proof does fub»- 
ftantially conform. There are produced the certificates of two reputable 
merchants,, teftifying. the delivery of the fpirits at the place of their refi- 
dence. 1 he confirmatory' affidavit ftates the death' of the Captain, which byr 
the unufnally, and one may. fay abfurdly cautious provifo of the fame' Sec-' 
tion, makes his oath imthat cafe unneceffary; It ftates the abfence of the; 
chief Mate in a foreign port, which made it impoffible to-procure his affida¬ 
vit. This proof is defective but in one point. It- ought to have been part: 
of the confirmatory oath, that there were not upon diligent enquiry, to be 1 
found two nitrehants of the United States at Bakea in Africa:—Will the': 
United States* for this immaterial omiffion; enforce penalties to the ruin ofc 
innocent individuals? Would a thoufand affidavits make more certain;, 
what notoriety & common fame: afcertain, that in Bakea there are no : mer¬ 
chants of the UnitedStates ? Can any doubt be entertained as to the fact.?: 

But . 
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But the reafon of the omiflion is very obvious, and to remove every fufc 
picion and obviate every objection, this (hall be explained. rUtho’ it was' 
the duty of the ColleCtor of the Cuftoms 10 take this bond according to the 
form prtfcibed by the general colliflion law of 1799 ; yet oving, per¬ 
haps,toinattention—the copy of tl e law not having uath. d him ; or to fume 
other, no matter what caule—the bond was taken according to the form of 
the law of 1791, and the blank ccrffcates, aiuays fun,find Iran the Cuf- 
tom-Houfe, were fuch as that law required. On the rtturii oi the < Akers of 
the Betfey, the general collection law of 1799, beiore in lorce, was then al- 
{ohiaflual ufe ; and the forms of confirmatory oaths, administered by 
IVlagilfrates and Public Notaries, were in conformity to that law. Steven- 
fon, the Notary Public, uitd the form which the operative Statute of the 
"United States required ; and the only error in the proof adduced in the 
prefent inftance, is chargeable to the primary error of the Cultom-Houfe :: 
Surely for that error the petitioners are n t accountable. It would have, 
been but a matter of courfe, for Delace, the deponent, to have fw'orn to 
what all the world knew, that at Bakea in Africa, there are no merchants 
of the United States, but that, by the law then actually in force, was not ne- 
ceffary, and therefore omitted. It is obvious that all the obfervations as to 
the truth and validity of the proofs adduced, made in Gardner’s cafe, apply 
to this. No fraud has taken place—none is fufp^ cted. 1 he revenue has 
not been injured. It is the fault of the Cultom-Houfe officers ; it is the 
misfortune of the parties, that their proof does, not in all points minutely, 
conform to the modal requifites of the Statute ; and from invincible nect.ffi« 
ty, and inevitable accident, it could not be procured. 

It is unneceflary to mention in detail the faCts difclofed in the petition 
of Simon Davis and Samuel Martin. They prefent a cafe fimilar in citcum- 
ftances, and of an afpeCt as favorable, as either of thofe above recited. In 
all, the faCt of exportation is undoubted, a matter admitted, of great no¬ 
toriety, of fu'h internal force of conviction, and fo corroborated by circum- 
llances, that even the profecuting officers of Government do not withhold 
their unhefitating belief. Thcfe three cafes, however, offer one prominent 
feature of difference from'thofe which follow; a difference which affects 
thefe cats with Apeculiar equity, and which in the minds of many may enti¬ 
tle them to extraordinary attention, to more prompt and facilitated relief. 
Meffrs. "l aber, Gardner, Davis, and Martin are fecuriiics, not principals in 
thefe bonds. They had no intereft or concern in the voyage ; and if accord¬ 
ing to an unfounded and illegal iuipicion thefe weie illicit voyages, they in 

no 



fio degree partake of the criminality. They figned the bonds upon a cafuaT 
requeft, as a matter of courfe, at the Cuftom-Houfe, not in the leaft appre- 
henfive that a fufpicion as to mifconduft in others, would be perverted to 
injuftice and oppreflion againft them. 

The principals in thefe cafes, as appears from the affidavits Nc. 6. hare' 
fince mod of them died infolvent, or if living, are Bankrupts, or abfentee* 
from the United States, beyond the reach and knowledge of the petitioners. 
If relief be not obtained, this injuftice will inevitably happen, that thofe 
againft whom no fraud is, or can be imputed , who could have had no concern 
in the tranfaftions fufpe£led to have been illegal, will have money cauflefsly 
and cruelly taken from their pockets. In other words, the innocent will fuf- 
fer. The merchant will have occafion to regret that integrity of conduct, 
that fairnefs of dealing, that an honeft attention to the claims of Government 
are unavailing, and that nothing can fave him from penalties, but a know¬ 
ledge at once comprehenfive & exact of a complicated fyftcm of law, and aa 
attention to forms too minute and fcrupulous for commercial concerns and hu¬ 
man neceffities. The confiding and unfufpe&ing friends, \ who, in the ordi¬ 
nary courfe of buhnefs, did a favor hardly ever to be refilled ; the widow and 
the orphan, who can with difficulty be taught why they muft be ftripped of 
their all for the mere purpofe of fupporting a rigid inflexible rule of law (if 
it be one)—the creditor who finds that the United States, by their exclu- 
five priority, engrofs all the property of his debtor, will be injured and op- 
prefied. To a tribunal obliged to regulate its decifions by the maxims of 
the common law, thefe confiderations ought not to be urged. But to 
a Court of Equity, one may without impropriety urge the fituation of a 
mere fecurity , and in that Court every fair conftruclion in his favor, that 
could be, would be adopted. With more propriety then can we urge thefe 
confiderations, to a Tribunal, that adjudicates upon the broad maxims of a 
liberal and enlightened policy, upon the genuine principles of diftributive juf- 
tice, unimpeded by vain formalities and difgraceful fubtleties. Without 
other merits, thefe fuggeftions ought not to influence decifion, but furely 
when thefe circumllances furround a cafe of ftritft juftice and real merit, they 
may be mentioned to ftimulate attention, to incline doubts, and to reconcile 
opinions. 

The mod important of thefe cafes as to amount, is that of Charles 
D’Wolfe, of Briftol. His petition ftates that'he was bound as principal to 
C the 

4 See the Affidavit of Mcflrs, Taber, Davit, and Gardner. 
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the United States, in a bond, dated the 5th. of June 1799, in a penalty of- 
four thoufand one hundred & twenty-eight Dollars. The condition of the 
bond being, for the due exportation abroad of fifty eight hogffieads, one 
tierce and eighteen barrels of domeftic diftilled fpirits, according to the lavtr- 
of March 3d, 1791. It further ftates that he was likewife refponfible to 
the United States as principal in another bond, dated the 30th Auguft, 
1:799, for the penalty of thirteen thoufand feven hundred and thirty one 
Dollars and fixty feven cents, with a condition fimilar to that of the bond 
abovementioned :—That thefe conditions have been fully and faithfully per¬ 
formed-; and that of this performance, manifold proofs have been produced 
within the time limited by law. Thefe proofs as to the firft bond, confifl of 
a certificate of Charles Collins, jun. of the town of Warren, Captain of the 
Lucy, the veffel on board of which the fpirits were laden (and who was Con¬ 
signee of the fame - )—of the delivery of faid fpirits at the port of Cape Coaft in 
Africa ; a declaration of two foreign merchants, refiding at faid Cape Coaft, 
that the fa&s, ftated in the above-mentioned certificate 0 of the faid Charles 
Collins, are, in their opinion, juft and true, and worthy of full faith and 
credit—and alfo that no Conful, or other public Agent for the United 
States, or American merchants, were then refiding at that place ; a con¬ 
firmatory affidavit of the 'faid Mafter, and of William Collins, Mate cf the 
faid Lucy, to the fame faffs, made before the Governor of the faid 
Port of delivery, and attefted under his official feal ; together with a like 
confirmatory affidavit, to the delivery cf the faid fpirits at faid Cape Coaft, 
inade by the faid Mafter and Mate, and Ifaac I.ifcomb, a mariner, of the 
faid Lucy, before Jofeph Rawfon, one of the Juftices of the Peace for the 
County of Briftol, in the State of Rhode-lfland. 

The proof adduced in difehargs of the fecond bond, are certificates of 
M. M. Orgill, & James Mill, foreign merchants refiding on the Gold Coaft 
of Africa, of Cornell Littlefield, the Captain and Configr.ee of the Snow 
Fair Eliza, in which veffel the fpirits were exported, all teflifying the delive¬ 
ry of the fpirits fpecificd in the bond ; and likewife the affidavits of Cornell 
Littlefield* and William Howe, the Mate, fworn to at Newport, before Chrif- 
topher Ellery, Efq. confirmatory of the fafts ftated in that certificate, and 
further teftifying, that there were not refiding at the Gold Coaft, any Con- 
iul or other public Agent for the United States, or American merchants. 

* A * \° thf ; certificates produced for the difeharge of the firft bond, the 
laiuafce in this, as in Slant on’s cafe is, that the Captain being Conlignee, 

has 



lias certified as fuch, whereas the law requires a certificate froth the foreigil 
Vendee. The remarks upon this part of Stanton’s cafe are of immediate 
application in this ; and it is hoped that it was-there fufficiently urged, that 
the forms of certificates to be figred by the foreign Vendee, are not procur¬ 
able at the Cuftom-Houfe; a particular form of this certificate is not pre* 
fciibed by the law, and indeed forfo unufual a contingency, as a veffel bound 
on a foreign voyage, not being addreffed to a foreign Confignee, the Cuf¬ 
tom-Houfe has not thought it neceffary to be provided. The Captain, igno¬ 
rant of the true, and furnifhed with a falfe and improper form, mull inevita¬ 
bly have erred, even had certificates from the foreign Vendees been attain¬ 
able. But it has already been fufficiently proved, and every one mull be 
convinced that from the nature of the trade, the illiterate, fufpicious, and 
barbarous character of the natives of Africa, fuch certificates could not be 
procured. This explanation is offered on the ground that the conftruSioa 
as to the law of 1799, contended for at the Cuftom-Houfe is corred, viz. 
That though the bond was taken on the 5th of June 1799, and confequentiy 
under the law of 1791, yet neverthelefs it is only to be difcharged under 
the law of 1799, which came into force on the 31ft of June, 1799. But 
that this conftru&ion is againft law and reafon, is fubmitted without argu¬ 
ment upon a reference to the following authorities. 

“ It is the general -rule that no Statute is to have a retrofpefl beyond' . 
the time of its commencement, for the rule and law of Parliament is, that 
nova conftitutio futuris formam debet imponere non praeteritis.” Bac. Ab. 
vol. 4. p. 637 ; and fee particularly, the exemplification of this rule in the 
cafe of Gilmore, and the Executors of Shooter, 2. Mod. 310. and alfo the 
general tendency and import of the rule as explained in 8 Mod. 232 Ld, 
Ray. 1352* 1. Inft. 585. 

This point too was determined againft the Cuftom-Houfe conftru&ioa 
by the Diftrift Court of Rhode-Ifland, May Term, 1802. 

But it is admitted, that even if this bond be difchargeable under the 
law of March 1791, the proof, tho’ rational and fubftantially correft, is as to 
form and fhape inaccurate. But this again, is imputahle to the error of the 
Cuftom-Houfe, or rather to the fingular accident of a veffel commencing the 
preparatory operations of her voyage under one law, and being obliged to 
. proceed in her future operations by a different law. For though the bond 
be dated on the 5th of June 1799, the Lucy did not fail until the 10th of 
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Auguft following, when the forms of certificates required by the hew hr?, 
then in force, were of courfe in ordinary ufe, and were thofe adually furnifh- 
ed the Captain of the Lucy, and thus the Captain, labouring under what the 
law terms an involuntary, and what is certainly an excufable ignorance, was 
pnable to dered the miflake or to follow otherwife than implicitly the forms 
he had given him as corred. He was neceffarily milled, and hence the dif¬ 
ference was occafioned which fubfifts between the certificates required by 
the law in force when the bond was taken, and thofe which were adually 
procured. 

The proof produced in difcharge of the fecond bond is likewife defec¬ 
tive in fome trivial formalities, and in formalities only. The certifi¬ 
cates in this cafe are certified by foreign merchants, by the Captain and 
Confignee, are confirmed by the Captain and Mate, and every appearance 
of doubt and difficulty is removed by the additional depofition of the Cap¬ 
tain, made at Newport, the 26th of September, 1S03. 

In none of thefe cafes has any doubt been infinuated as to the good faith 
of the exporter ; every prefumption, every circumflance operates to a con. 
trary convidion. If the fair dealing and refpedable merchants who areinte- 
refted in thefe cafes, are not relieved, they mult be facrificed to a fuperftirious 
adherence to formalities. The questions which prefent ihemfelves in thefe 
cafes, have no relation to the truth of the fad of bona fide exportation « 
They are merely points as trifling as whether a name fhould be figned on the 
right hand of a paper or the left, whether a certificate fhould be written in 
red ink or black. Whatever may be the form, the fad remains the fame. 
The fads in all thefe cafes are proved by better evidence,. & more abundant¬ 
ly convincing, than even certificates can be, however formal, precife and 
pundilious.. If thefe queftions were confidered as open to common law- 
proof, the crews of all the veflels, and numerous other individuals knowing 
to the fads of the exportation, fale and confumption of the merchandize 
abroad, to all the tranfadions and circumflances of t' e voyages, would 
throng the tribunal where the matter w'as to be inveftigated. 1’he quellion 
is—Will you, becaufea fad is proved by better evidence than you required, 
rejeft the evidence, and ad upon a convidion that the fad is not proved? 
S Surely, performing more than was promifed, is performing as much. A 
I tender of ton much does not invalidate a payment ; and it can hardly be 

| deemed a failure in acontrad to pay in a purer com than our contrad 01 the 

] law demands. 
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- It canaot be an objection to the fair dealings of the parties that.the ce£» 
Fificates produced are not correCt. If they had meant to have exhibited 
falfe evidence, it would have been eafy to have procured it. Fraud is always 
exaCt and minute. Falfe papers are always accurate as to forms and dates 
and ceremonies. The effence of the Conditions of thefe bonds is, a fair ex¬ 
portation. If it be only the production of a certain fet of Certificates, it would 
be a matter of courfe, to thofe who meant fraud to procure furreptitious 
fignatures to correct certificates. It has long been remarked by the fages of 
the law, that fraud pays an unufual and over-laboured attention to forms. 
Forged Wills are never wanting in the ceremonies of execution. Falfe (hip 
papers to malk property are always precife and elaborate, ftiffened with feaU 
and formalities, and ftrengthened by accumulated affidavits. In thefe cafe|S 
pofitive proof has been produced on one fide ; no attempt is made to repel it 
on the other. But what is better, they are fupported by circumftantial evi¬ 
dence. It is faid by one of the moll enlightened Judges of England, that a 
prefumption which neceffaiily arifes from circumftances, is very often much 
more convincing, and more fatisfaCtory than any other kind of evidence^ 
becaufe it is not within the reach and compafs of human abilities, to invent 
a train of circumftances, which (hall be fo connected together, as to amount 
to proof, without affording opportunities of contradicting a great part, if 
not all of thefe circumftances.f 

Do not the circumftances of thefe cafes offer violent and neceffary pre- 
fumptions of innocence ? Can a reafon be affigned to render it probable 
that the parties are criminal ? Indeed a clandeftine re-importation of the ar¬ 
ticles mentioned in the bonds, would have been the commiffion of fraud 
without inducement, the perpetration of a crime without motive. To bring 
rback New-England rum from its proper market, where the profits are im- 
.menfe and vaftly exceeding the amount of the drawback, to the country 
where it was difiilled, where concealment would be difficult—detection 
almoft certain : fuppofes fuch gratuitous wickednefs, fuch caufelefs crimi¬ 
nality, fuch egregious and unparallelled folly, as render it impoffible for the 
.mind for a moment to admit the accufation. That no officer of Govern¬ 
ment harbours the leaft doubt, as to the bona fide exportation of the mer¬ 
chandize is apparent from their conduit as well as their declarations. For 
by the 89th fed. of the general collection law, in cafe of the accruing of 
any penalty, it is made the duty of the officers of Government to com- 
D meace 
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rnence fuits without delay, and to profecute to efFe£t. And by the 8 2d fe&. 
the penalty for re-landing goods entered for exportation, is the forfeiture of 
fuch goods and of the veffels landing the fame, and the perfons concerned 
therein, lhall fuffer imprifontnent for a term not exceeding fix months. No 
fuithas been commenced, and it is a fair prefumption that the officers of 
Government have done their duty as exprefsly enjoined by the Statute.-—It 
is clear there has been no criminality—no foundation for a fuit. 

In many of tjhefe cafes the exporting veffels were fold abroad and never 
freturned to the United States; in fome of them the veffels were captured : 
Again!! all of them as has been before Hated, a fufpicion has been enter¬ 
tained that their return cargo was a prohibited one. It is hardly probable 
that a return cargo was procured for nothing, or otherwife than by an ex¬ 
change of the outward cargo. This fufpicion on the part of Government, 
arguing adhominem (if againft a Government we may be allowed the ex- 
preffion) difproves the charge of clandeftine re-importation. Certainly it is 
miferable inconfiftency to hear from the fame mouth thefe two contrary 
charges,—You never exported your outward cargo, but it was privately re¬ 
landed in the United States, and therefore we will exaft the penalty of our 
bond. And then affirming another tone, you did export your outward 
cargo, and had in return a cargo prohibited by the laws of the United States, 
and therefore we will exaft the penalty and forfeit of our bond. This as 
to intent is as cruel as Shylcck, but in reafoning it certainly is not as conclu- 
five. Two oppofite affertions cannot be true. 

Two Enquiries muft now naturally fuggeft themfelves to every mind. 
Why has not the Comptroller of the Treafury, who has the power, can¬ 
celled the bonds ? Or if he would not cancel them, and the bonds have 
been fued in a Court of Juftice, why has not juflice been done ? Thefe en¬ 
quiries it is prefumed, will be fatisfadlorily anfwered. By the very frame 
and meaning of our Constitution, a citizen muft have a right to invefti- 
gate the propriety, legality, and conftitutionality of the decifions of an 
executive officer. In this inftance the Comptroller of the Treafury has 
great power. He is at the fame time the guardian of the pecuniary interefts, 
and the organ of the merciful and equitable intentions of Government. He 
is in a certain fenfe irnfponfible. He does not decide as a Judge, and there¬ 
fore his decifion is not liable to review. He is not a law officer, but he is 
empowered in cafes arifing under revenue law to exercife a broad difcretion. 
It is difficult to afcertain the bound? of that dijcretim that depends on the 



billot opinion of a fingle individual, who by no known pro’cefs of law if 
made accountable for that opinion or the execife of that will. It has been 
faid by a fplendid authoritv that even “ the difcretion of a Judge is the 
law of tyrants ; it is always unknown; it is different in different men ; it 
is cafual, and depends upon conditution, temper, and paffion. In the beft 
it is often times caprice ; in the word it is every vice, folly and paffion, to 
which human nature is liable.” f 

Meaning nothing in the lead degree unpleafant, unwilling to irritate or 
to offend, it is not certainly the inclination of the parties to apply thefe 
terms in any thing like their full extent to Mr. Steele, the late Comptroller 
of the Treafury : But thefe remarks are quoted as a proper and pertinent 
introduction to the confideration of what has been done in thefe cafes. It 
is not perhaps his fault as an individual; but the inevitable error of unex- 
aminable decrees and unlimited authority. The Comptroller, according to 
the 81 ft feCt. of the general collection law, is to be fatisfied as to the truth 
and validity of the proofs adduced. He is to draw his knowledge from a 
ffatement of all the circumfhrtces attending the tranfaftion made by the 
Collector. Now it is again confidently afferted, that ail infpeCtion of the 
correfpondence between the Collector and the Comptroller will difclofe no 
circumltance in the fmalleft degree impeaching the truth and validity of 
the proofs adduced. For furely it is not eafy to mifunderdand the words 
“ truth and validity.” If thefe proofs have been fairly obtained from cre¬ 
dible witneffes, and if they in fubdance prove the main faCt of exportation , 
they mud be deemed true and valid. It is reafferted that no officer of Gov¬ 
ernment has mod diftantly fuggeded a doubt as to thefe points. 

But it is faid that the Comptroller was actuated in his decifions, by rea- 
fons of date and policy, that he fufpeEled. the exporting vcffels to have been 
concerned in a traffic in flaves, which is prohibited by the laws of the United 
States, and that therefore he is judified in exacting thefe penalties. Such 
are the reafons difclofed to the fuffsring parties. And it is certain that itt 
other cafes of irregular traffic, of unavoidable accident, of proofs fub- 
ftantially coireCt, though informal, the former or the prefent Comptroller 
have never refufed in the plain meaning and fpirit of the law to adminider 
relief. The former Comptroller, (it is not known under what law) demand¬ 
ed of the parties a difclofure of their return cargo. In all the cafes of the 
fecurities, the parties were ignorant of what the return cargo was. And in 
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the other cafes the parties upon examination of the law of the lan® 
found they were not obliged to make fuch a difclofure. That law inform- 
«d them,-that fufpkion is not proof, that every man is deemed innocent un¬ 
til proved to be guilty. Though innocent in their own conception, they 
knew not what ufe might be made of the difclofure of the return cargo : 
And as citizens of the United States they claimed the benefit of that arti¬ 
cle of its Conftitution by which they were inflructed that “ no man lhall be 
compelled to bear witnefs againft himfelf.” They refilled this demand be- 
. caufe it was their duty as citizens fo to do. If they had offended the laws of 
their country they knew the power and dignity of the country would vindf 
cate public juftice: The Courts were open. If they had been criminal, pro- 
fecutions under the law prohibiting the traffic in Haves, from one Foreign 
Country to another Foreign Country, were the legal mode of afcertaining 
their criminality. That law declares the punilhment of that offence, but 
the forfeiture of exportation bonds conftitute no part of that punilhment, 
and at any rate the punilhment could not be inflifted, otherwife, than as the 
confequence of legal convi&ion. 

Secure in their innocence, they would willingly have encountered a 
public profecution in the Courts of Juftice. This indirett mode of inflicting 
punilhment, upon a private exparte examination of an executive officer, 
they knew to be illegal, and an ufurpation. They knew the promptnefs and 
-activity of the officers of Government, in detecting and profecuting viola¬ 
tions of law ; they knew, that as to the particular law in queftion, the offi¬ 
cers of the Cuftom-Houfe had Handing inftruflions, ftimulating their vigi¬ 
lance and enforcing their duty. No profecutions at law had been com¬ 
menced again!! them. The'Government in its proper profecuting depart¬ 
ment, had no probable caufe of accufation ; nothing tojullify a proceeding 
again!! themAnd were they to fubmit to an inquifitorial power, as 
novel as it was oppreffive, as much oppofed to the very letter of our Confti¬ 
tution, as to the benign and liberal fpirit of our common law ? To be con¬ 
demned without trial, or as the Conftitution expreffes it, wi hout due pro- 
cefs of law; to be accufed and not to be informed of the nature and caufe of 
the accufation ; to have no difclofure of the evidence againft them, nor to be 
confronted with the witneffes, (if any there were) are proceedings not jufli- 
fied by the laws, or examples of any free Country. To difeover fuch iii- 
ftances we mull re-fort to the hiftory of nations, where the people are noth- 
ing and their mailers every thing. 
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I The former Comptroller, may have been* betrayed into this mode of 
procedure, by an over-aftive zeal in favor of a law, which he thought it 
effential to the interefts & honor of the country thould be ftrenuoufly.fup 
ported. No difinterefted perfon cenfures an oppofition to the Slave Trade. 
But it cannot be combated by a power beyond the law. In proportion as 
% an offence is deemed atrocious, the law requires fullnefs and exaftnefs of 
;; proof, and it is an unavoidable conclufion, that as the officers of Govern- 
: ment have not followed up their fufpicion, by a prol'ecution, that they have 
, upon further inveftigation, difcovered, that there was no proof, and have 
relinquifhed their fufpicion. And if their fufpicion be relinquiffied, they 
; have abandoned the only ground on which relief in thefe cafes has been re- 
i fufed. 

In confequence of the decifion of the Comptroller upon this fet of cafes, 
including thofe of the'petitioners and many others, fuits w’ere inftituted in 
the Diftrift Court of Rhode-ifland, and four Cafes were tried at Auguft 
Term, 1801. Verdicts were inftantly returned for the defendants. -No 
objection at that time was made to certificates more informal and incorreft, 
than thofe already defcribed, paffing to the Jury, nor was parol and com¬ 
mon law proof prohibited. The plea of performance was fully and fatif- 
fadorily proved. The Judge on the ground that the fa£t of exportation 
yas conclufively made out, and no fraud appeared, charged in favor of the 
defendants. It was reafonably fuppofed that this would be the termination 
of all thefe profecutions. But at the fubfequent Terms in other cafes, not 
varying in principle, and on like bonds, the Counfel for the defendants ■ 
were obliged to encounter many extraordinary objections. The Diftrift 
Attorney apologized for the facility with which he had permitted the other ■ 
cafes to be obtained, and intimated that the opinion advanced .at the form¬ 
er Court by the defendants Counfel, countenanced by the Judge,’ and not 
oppofed by him ; were according to the inftru&ions he had received, illegal 
and income):. That thefe cafes excluded every equitable confideration and 
liberal conftruflion, and that he muft infill rigidly upon the Statute evidence, 
and that the certificates to pafs to the Jury muft in every point, conform to 
the Statute : That common law, and parol proof were inadmiffible; and 
furthermore, that the defendants had no right -whatever to a trial in a Court 
of law, for that the decfion of the Comptroller was final and conclufive. He 
ftated that the Comptroller, Mr. Steele, conceived that the conduCt of the 
Court in the' former cafes was invasive of the powers and prerogatives of 
& his 
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hifc departments amds a. letters to that; purpofe' was-: produced; and a copy 
thereof may be now- feen at the Comptroller's .office; This fait point was 
pertinacioully urged. In one of the cafes, the defendant, when called upon 
for trial, alledged and: proved, that his, certificates were delivered to the 
CudontHoufe officer* and.that.upon application he had. refufed to re-de- 
liyer them; The CoUe&oi: informed;the Court, that he had detained the 
papers inqueftion in confequcnce. of inftrudtibns. from the Comptroller, 
and.that the Comptroller -held: the certificates in other cafes, which he had; 
tranfmitted him. And it was argued, that the Comptroller had a right to-' 
detain them, for thathis.decifion being final, the evidence produced muft: 
reft;with< him,; the Court that had idecided fo that the grounds of his deci- 
fion might appear. And it was in Terms contended that the Dill rift Court 
had nothing to do, but to iffue Execution on the Comptroller’s decree. 

Without recriminating the charge of invafion. of the' powers of the Ju- 
diciary Departmentwithout endeavoring to. expofe the odious confequen- 
ces of executive interference, in: judicial concerns, or deploring with the citi¬ 
zen, his precariousand.miferable. condition, if he could be thus, contrary to 
thq : Conilitution. deprived of his.right of trial by jury, we (hall only 
obferve that the Comptroller mifconceived the limits of his authority. 
This novel,, monftrpus, and indeed impracticable dodtrine* was without hefi- 
tationi over-ruled by the Court. The. former Comptroller having refigned' 
hig office, without inventing any. mode, by which, the money could be ob- 
tajned on a litigated bond, other than by a. fuit in. a law Court, the Courts 
of law: have, ventured, notwithftanding his opinion, to fuftain thefe fuits, 
and: have fubjedfed.themas to pleading and procefs to their ordinary rules 
and principles,. 

As the trials proceeded, the defendant’s Counfel again, offered, parol, 
and.commqn;law.proof,.in fupport of their plea of performance., They dated 
that it was , obvious from the perufal of, the 8id fedL of the general collec¬ 
tion,law that thepfoor by certijicates, nevei could have been intended for a . 
Court, of common law , for that, proof was to be produced for the purpofe of 
having the bonA dfcharged or cancelled, and no Court of common law was, 
inyefted, with that power. For, a Court of. law determines upon iffues of 
law or fadt prefented to them, and.no ilTue. at common, law either of law or . 
fadl can include that confequence,. That proof was to be.referred in.the., 
fird inftance tQ.the. Colleftpr, who, if r-'e proof, conformed to the. Statute,. 
Wj*s;obliged to difeharge the bond $ if this was not, and could not be pro¬ 
cured, 



cured, the cafe wastobe-referredto the ComptrolUr, an officer empowered 
to remit the claims of the United States, and to extend a- difcretionary in¬ 
dulgence according to the nature and circuraftances of the cafe. They con¬ 
tended that as this proof was procurable fon a purpofe that' Gourts of'law 
could not accompliffi, and referable to executive officers- only, forpurpofeS 
exdufively within the fphere and fcope- oh'their authority ; that 1 Courts of 
law would proceed,as to theproof ofthis.plea,inthefeias inother cafes, and' 
would demand according to the maxim of the: common law the belt evidence 
qf which the nature of the cafe would admit; That- evidence they now ten* 
dered, confiding; of witnefies-. on the ftand, and depofitions taken according 
to law. The,defendants were not contending in a Court of Chancery for 
a bond to be delivered up to be cancelled, or difeharged, but were trying' 
in a Court ofcommon law theplea ofperformance, a plea perfe&ly familiar 
tp, thefe Courts, and the proof of which was fettled by ancient decifions and ; 
iadifputable principles. 

They likewife offered the certificates,; contending- that if miftaken ih' 
arguments.which. they thought authorized common law proof; that if the; 
certificates, which it appeared by the Statutes were referable only loan, exe¬ 
cutive, officer, were, likewife referable to a ; Court of law ; thatthey were; to; 
be produced before the.one tribunal, as before the other. with, all the attend 
dant equities and indulgences, accorded by the; Statute, and; that the jury:- 
w.ere. likewlfe.entitj.ed to, confider the truth and validity of the' proofs;' 
adduced, in cafes where in confequenceof lofs by fea, or by capture, or. 
other unavoidable accident, or whenfrom thenature of the- trade the; ft rid*; 
Statute proof could not be procured ; and that if fatisfied< that the: proofs- 
were true and valid, their verdi£t ought to be in favor of the defendants. 
That any other conftru&ion would lead to the molt abfurd condufions, and 
be fraughtwith the molt alarming confequences; and : would abfolutely-place 
the whole amount of the drawbacks of the United' States, dependant upon.- ' 
the irreverfible decree of an irrefponfible officer. The Government would 
al.ways be its own.judge, in its own cafe ; and the wanton-caprice or honed 
error of a fingle individual, might doom hundreds of individuals to ruim 
Let us, (as it was faid) fuppofe that thefe were cafes in which the exporting 
veffels had been captured ; and that in confequence no certificates being 
procurable, none were produced within the two years. And that altho’ the 
capturewas notorious and provable by the beft evidence ; the decree of con-, 
damnation of the prize Court, and by the crew, and numerous difinterefted 
aad.credihlewimeffes-j— Yet, neverthelefs, -the Comptroller having (as it 
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*a8 on the other fide contended) the foie power ; from pretended reafon& 
of.policy, or real reafons of perfonal antipathy to the fufferers; Ihould reftife- 
to adminifter relief. Would any one contend that in a Court of law, this 
defence, arifing from the faft of capture, and the confequent inipofiibility of 
procuring certificates, could not be exhibited—and if proved, be available? 
If this were fo. Courts of law would be worfe than ufeltfs. It would be 
converting them into engines of the oppreflionof others. And yet the cafe 
at bar did not differ ; for proof was offered to lhew that from the “ nature 
of the trade” it wasimpradlicable to procure other certificates, than thofe 
produced. And this apology for defective proof, was by the Statute placed 
on the fame foot with that of “ capture.” The defendant’s Counfel like- 
wife urged that by the 11 ith fed!. of the fame law ; “that in cafes where 
the forms of official documents were fubftantially complied with, & obferved 
according to the true fpirit, meaning, and intent thereof, no penalty or for¬ 
feiture fhall be incurred by a deviation therefrom.” • That this claufe ex¬ 
tended to certificates as well as to other documents ; that it was general in its 
language and in its provifions, and extended as well to the Courts of law 
as to offi ers of the revenue. And as it was admitted, that the certificates 
and other proofs produced were fubftantially corredt, according to the true 
fpirit of the law ; they contended that they ought on that ground and by 
force c>f that feclion to pafs to the Jury as fatisfadtory and legal proof. They 
explained to the Court, that if it be a true propofition, that certificates, 
becaufe informal, could not pafs to the juiy ; that it was effedtually, though 
indiredtly, eftablifhing the dodtrine contended for by Mr. Steele, and that 
the Court would in the one cafe, as in the other, become merely a chamber 
to regifter, or a fubordinate organ to execute his decrees. 

For corredl' certificates never could make their appearance in a Court 
of law, becaufe if corredt, the bonds muft be immediately difcharged by the 
Colledlor,and therefore no fuit could be brought; and if they were rrjedted 
tptally as evidence, becaufe incurred!, and no other evideace admitted, then, 
the unavoidable confequence muft be, as the defendant was difarmed of 
proof, judgment and execution. 

• They argued that it had been for.the laft century at leaft, the conftant 
effort of the Courts of common law, t© ameliorate its feverities and accom¬ 
modate ltfelf to the exigencies of fociety, the growth of commerce, and the 
improvement and refinement of the times; 1 hat in commercial concerns 
the rules of evidence, were liberal, and enlarged $ and the Court leant 

againft 
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againd -nice exceptions.to ,Its admiffibllity. (Their great -objed was - tofts 
poffeffed of the.truth of the cafe, They did not cqnfine themfelves :to-one 
particular defcription of.proof ; they, did not-exclude the light, let, it beam 
from what quarter it.would. (Evidence,that the.narrow rigor, and inflexi¬ 
ble feverity of the antient jurifprudence would have excluded, was now ad¬ 
mitted ; and admitted from a mcejftty to accommodate human affairs, and 
to .-prevent that which. Courts are by every poflible means inffituted to pre¬ 
vent, a failure of justice. That necemty top, was not confined to the 
ftrict limits of phyfical caufes, but took in a moral, and even prefunied,.and 
argumentative neceffity. J 

It was contended, that at leafl the conffrucHon of this Statute was doubt¬ 
ful and unfettled. For who could fay why thefett of proofs by which the 
Collector was,to difcharge the bond, lhould be presented to.the Jury ; and that 
proofs, imperfeft from neceflity, to.be ptefented to.the -Comptroller, (hould 
' be excluded; when there was nothing in the flatute mandatory on the courts, 
to receive, pr adjudge by, either of thefe fpecies of.proof. And as efpeci- 
ally, tas has .been before explained) the.-firft from the courfe and nature of 
things, never could be adduced in Court, there would be-nominally 
what in fad there never could be an opportunity, either to admit or ex¬ 
clude : And there would be excluded the only proof that could in thefe caf¬ 
es be prefented. Where the law is known .and clear, the Judges mull de- 
determine as the law is, without regard to the inequkablenefs or inconve¬ 
nience ; but where the law is doubtful and not clear, the Judges ought to 
interpret the law to be, as is molt confonant to equity, and what is leaftin- 
convenient. j- 

The Court were fortunately bound down by no precedents. They 
plight fay, as Lord Mansfield once faid with exultation ; “ There are no 
precedents which (land in the way of our determining liberally, equitably, 
and according to the true intention of the parties.”|| The Court were not 
obliged to go to the length of faying as Lord.Mansfield had faid ip another 
cafe “ we don’t now fet here to take our rules of evidence from Siderfin .& 
Keble.”§ For no precedents fuited to the fubjed matter, could be found 
in the Englilh Books; certainly none againft the defendant were produced 
or referred to. The fubjed was a new one and at large} unfettered by de- 
F decifion. 

Antigua jurifprudentia afpera quidem ilia tenebricqfa et triftis non tam in equitate quam in verbo- 
lam fuperftitione fundata.” Gravina p. 86. See the whole cafe of Ormichund vs. Baker I. Ath. vol. i. p. 37, 
Burr.vol.p.301.and414. Abrahamvs. Buns2254. -j-Lerd Vaughn,f® 1 . 37 ,38. 

n Burrow, 1147 Zouch, ex demifs Woolfton VS, WcoUtoBSad Al» 

§ 1-owe vs. Jaliifie x Blatbet. Rep. 366 , 
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cifions, and open to the liberal determinations of equity and good fenfe. : 
The Court would then from the aftual exifting cafe, and from circumltances 
of the perfons, and of the bufinefs ; under the guidance of an incorrupt judg¬ 
ment of the mind, which is called an equitable difcretion ; determine, what 
proof was to be admitted as rational, or rejected as falfe. The daily nego¬ 
tiations and property of merchants, fays Lord Mansfield, ougnt not to de¬ 
pend upon fubtilties and niceties, but upon rules eafily learned, and eafily 
retained beeaufe they are the dictates of common fenfe drawn from the 
truth of the cafe. 

Perhaps it may occafion furprife, to the mod of thofe who read thefe 
remarks that this argument fpread as it was in the expanfion of detail, and 
fortified by reference to numerous derifions, which cannot without tediouf- 
iiefs be repeated here; (hould not have been fuccefsful. But it was determin¬ 
ed by the Court, that, “ parol proof, & fuch as would be allowed of at com¬ 
mon law, could not be admitted ; but that the evidence mult conform to 
the Statutes. That if the evidence does not conform to the Statutes, the 
Comptroller has the exclufive power of difcharging the bonds: The Court 
and Jury have not a concurrent power, and his decifion in fuch cafe is 
final.” It would be prefumption to fay a fyllable againfi: this decifion, ef- 
pecially as the arguments and reafons in fupport of it have never been difclofed. 
The notes of Counfel have been confulted, and their memories taxed ; but 
they furnilh a reference to no' authorities, and give only the opinion, 'as it 
•was delivered in Court. And that it is correctly Hated, will be feen by a 
reference to-the-letter of his Honor Judge Barnes, to William Hunter, 
Efquire, of Counfel for the defendants. •(■ 

• Stripped of all proof, the defendants would have now been without re- 
fource, had not their Counfel requefted, as they had a right to do, that the 
damages might be afieffed by a jury. They contended that upon a penal 
bond for the performance of covenants, the damage accruing to the party 
complaining, was a matter examinable, not fixed neceffarily by the bond ; 
that in thefe cafes there could be no ftandard rule; that if the United States 
would even fuggeft that the goods were not landed bona fide abroad, they 
were willing the Jury fliould affefs exemplary damages, and go to the full 
amount they could go, viz. the amount of the penalty. But if on the other 
hand, no fuggeftion of fraud was even thrown out; and it was apparent 
from the very management of thefe cafes, and the confeflion or acquiefence 

of 

f See Appendix No. 9 . 
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bF the attending officers of Government, that the United States had not 
been defrauded, they ought to recover only nominal damages, by which 
they would be exempted from cods, and at the fame time refpeft to the re¬ 
venue laws would be enforced by their obtainment of a verdift. 1 hey 
ftated that the Jury had the diferetionary power of giving fuch damages as 
they thought proper; that the Court could neither mitigate or increafe the 
damages, nor could dictate to them as a matter of law any inflexible or inva¬ 
riable rule on this fubjeft. J It was argued, that, had we plead payment, we 
rnulthave plead payment of the whole fum ; § therefore that mull be the legal 
debt or amoupt of damages, and if in equity, according to the claufe in the 
Judicial Aft, this amount of debt or damages, is to be reduced, it is to. be 
reduced by the Jury in their difcretion ; and there is no rule of law to bind 
the difcretion of a Jury : It is a folecifm in law language. The affeffment 
of damages is as much their peculiar province, as weighing the credibility 
of witnefles; and the Court are as much excluded from the one as the other. 
In antient times they would not have been fubjeft to an attaint ; or in mo¬ 
dern times is it ufual to grant a new trial for fmallnefs of damages. By the 
Court’s yielding to the requeft of the parlies, it was decided that the fum 
was “ uncertain and why were the Jury reforted to at all, but to reduce 
this uncertainty into certainty ? This point was urged at length to the Jury, 
againfl the apparent inclination of the Court, with that firmnefs and intre- 
pe.iity, which it is hoped becomes Counfel in a free country who are con¬ 
vinced of the merits of their clients cafe. The Court however decided, that 
the Jury are bound by law in affeffing damages, to find the amount of the 
drawback paid to the exporter, with interell from the time it was paid to 
■ the time of returning the verdift. The Juries, however, refilled this doc¬ 
trine of the Court, and in all the cafes have returned fmall damages. The 
Judge has granted new trials, but Hill the difficulty is great, to obtain from 
Juries, verdicts fo abhorrent to their feelings, and to common fenfe. . Find¬ 
ing that the officers of Government did not relax in their profecution of 
thefe cafes: The defendants at November Term, 1802, applied to the 
Courts for continuances, grounded on the detention of their documents at 
the public offices ; and fuggefting their intentions of an application to the 
mercy and equity of the Government. The Court would only continue 
thefe cafes for judgment ; and as the price and condition of thefe continu¬ 
ances, obliged the parties to forego their right to have the damages affeffed 
by a Jury. By 

$ See Bacon’s Ab. vol. a. pages 4, and 10. i RoL Rep. ai. and M. a Jonei 138. 

§ See Black. Rep. vol. 1. p. 388. 





here Taid, no.«ompldnt;a^ftlhe>.C 0 fttn-* 8 rij)oll 4 iftaiftfIf 
in^en.aed. 4 he Jucjge,determined accprcjing. to what,he,conceived ; to be the 
.principles of law. Put. he was by np,means j infenfibI.e-to the hardihip of the 
-tales. Up the bench, and in his letter to the defendants Cpunfel above re- 
ierredto,fte. admitted.the abfence of ; all fraud in, thefe cafes. It was the 
iPpsfortune of,the .parties, ; that-from ; the ignorance of their :Captain.s, the 
.nature ,ot the trade, and other .perhaps unavoidable ca.qfes, - that the correct 
btatute.proof coHldjnot.be procured ; .ufingjthe wards of Lprd Mansfield, 
ne laid, he was forry v as a Judge ina.Court of Jpftice. could be faid to be 
at the .fituation of the defendants, : but.that.motives of .commiferation 
notto mBueace^. Durum, vaide durum fed fjc lex eft. He fug. 
gelted-that.-the mode of relief contemplated, by .the defendants was the pro- 
perone. Petitions were accordingly in the courfe of,the enfuing winter 
prelented to. the Honorable-Gabriel DuvalJ, the -prefent Comptroller of the 
Irealpry, wfio had an opportunity .to.hear frpm After Robbins, Efq. affift- 
tapt .Counfel to the United States, andfrom the Counfel. of the defendants, 
jJ I the circuniftances attending thefe cafes. There was no diverfity in their 
Jtatements. .And after examination he was. pleafed to exprefs an opinion 
favorable to the Petitioners : But was unable to grant relief, as he faid thefe 

cales had been Decided agamft the Petitionets by his predqcefTor in office, 

SPP.-rtwas a.rule of the.office, from .which it .would be greatly inconvenient 
to depart, not to revjfe any former decjfions. He, however, recommended 
the cafes of the .Petitioners, by a note dated the 1.4th of Feb. 180*, as pro- 
per lubjecls for iegiflative deliberation. 


This mode of redrefs, fuggefted from fuch refpeftable authority, as 
expedient, it was notin the power of the Petitioners laft winter to purfue. 
It was apprehended that the preffure of more important bufinefs,'would 
P’’ ev r e " t a difcuffion of thefe queftions, in the almoft expired term of 
the feffion, as would conduce to a proper determination. Executions, hav- 
ing, by the favorable interpofiuon of the Comptroller, been fufpended to 
affora the parties an opportunity for procuring relief in thefe hard cafes 
from the wifdom and equity of Congrefs; petitions are accordingly now 
prelented, and prefented by parties to whom nothing can be more affliclina- 
than to be involved in a controverfy with the United States; to whofe 
Uonltitution and Government, they are warmly and exclufively devoted, 
ana whofe rights and interefts they would difdain to violate or defraud. 
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APPENDIX. 

( No. i. ) 

W E, John Stanton, Mailer, and Thomas White, Mate, of the Sloop 
Julia, of Rhode-Illand, do folemnly fwear, that there have been 
landed from on board the laid Sloop, and left in Africa, one hundred and 
three hogfheads, twenty fix tierces and five barrels, containing eleven thou- 
fand, fix hundred and fifty four gallons of firft proof New-Eiigland Rum, of 
various marks and numbers, which faid Rum was fhipped on board the faid 
Sloop, by the faid John Stanton, of Rhode-Illand, Mariner and Merchant.^ 
And we further fwear, that there is no American Conful, or Merchant, 
refilling at prefent at any of the Ports of delivery. 

JOHN STANTON, 
THOMAS WHITE. 

Sworn before me at Cape Coajl Cajlk, this 4-th dap of February, 1800. 

In prefence of J. GORDON, Gov . 

H.. B, Herbert, Sec’ry. 

I, John Stanton, Mailer of the Sloop Julia, of Rhode-Illand, do io"- 
Iemnly fwear, that there have been delivered front on board the faid Sloop, 
and left in Africa, 

'IN.tzo 1 u. 113.114.116.117—6 quarter calks of Sherry Wine, 

' [5 cafes Claret Wine] containing one hun¬ 

dred ninety two gallons & one half gallon. 

JOHN STANTON. 

Sworn before me, at Cape Coajl Cajlle, this 4 th day of February, 1800. 

In prefence of J. GORDON, Gov. 

H. B. Herbert, Sec’ry. 

Port of Newport. 

WE, John Stanton, Mailer, and Thomas White, Mate, of the Sloop 
Juliet, of Newport, lately arrived at the port cf Newport, from the Coalt of 
Africa and Havana, do folemnly fwear, that the goods or merchandize enu¬ 
merated and defcribed in the foregoing certificates, dated the fourth day of 
February lalt, & figned by the faid Mailer and Mate, and fwoni to before 
I. Gordon, Gov. in prefence of H. B. Herbert, Sec’ry, at Cape Coall Caltle 
in. Africa, wereadlually landed from on board faid Sloop, & left at faid Cape 
Cedi Callle, within the time fpecified in faid certificates. * And 
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And we farther fwear that there were not refiding at faid Cape Coaft 
Caftle, any Conful, or other public Agent, for the United States of P. meri- 
ca, or American merchants, or Foreign merchants, other than thofe who 
have figned the certificates aforefaid. 

JOHN STANTON, 
THOMAS WHITE. 

Sworn at Newport, Rhode-TJland , United States, this fifteenth day of July, 
one thoufand eight hundred. 

Before me, CHRISTOPHER ELLERY, Jufiice Peace . 

CONSIGNEE’S CERTIFICATE. 

I, John Stanton, of the town of Newport, Mariner, do hereby Certify, that 
the Goods or Merchandize herein-after deferibed, have been landed at Cape 
Coaft Caftle, between the twenty third day of December, 1799, and fix- 
teenth day of January, 1800, from on board the Sloop Juliet of Newport, 
whereof John Stanton is at prefent Mafter, viz. 

PACKAGES & CON TENTS. 

One hundred and one hogfheads 
and twenty fix tierces, contain- 
ing eleven thoufand two hun¬ 
dred eighteen gallons of Rum, 
diftilled from molaffes, of the 
firft proof. 

One hogfhead and two barrels 
containing one hundred fifty 
eight gallons of Rum, diftilled 
from Foreign materials, of the 
firft proof. 

' Six quarter calks Sherry Wine, 

IN 1 110.111.n3.n4.116.117. ^containing one hundred ninety 
j C tw0 sn d one half gallons, 

which according to the Bills of Lading for the fame, were (hipped on board 
the Sloop Juliet at the Fort of Newport in the United States of America, 
' " • on 


MARKS, NUMBERS. 
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of about the twenty firft day of Oftober, 1799, and configned to me by 
myfelfand Thomas White. 

Given under my Hand, at the Port of Newport, this twenty fecond day of 
January, 1801. 

JOHN STANTON. 

Oath or Affirmation of the Majler and Mate. 

Port of Newport. 

WE, John Stanton, Mailer, and Thomas White, Mate of the Sloop Juliet 
of Newport, lately arrived from the Coaft of Africa, do folemnly fwear, that 
the Goods or Merchandize enumerated and defcribed in the preceding Cer¬ 
tificate, dated the twenty fecond day of January, 1801, and figned by John 
Stanton of the town of Newport, were a&ualiy delivered at the Coaft of 
Africa from on board the faid Sloop within the time fpecified in the faid 
‘ Certificate. JOHN STANTON^.. 

THOMAS WHITE. . 

Sworn to, at the Port of Newport, before me, this twenty-fourth day of 
January, 1801. CHRISTOPHER ELLERY, Jujlics Peace. 

( No. 2. ) 

I, John Bours, junior, of Newport, in the county of Newport, and 
State of Rhode-Kland and Providence Plantations, being of lawful age, tef- 
tify, and fay, that I was knowing to the Voyage of Captain John Stanton, 
to Africa, in the year 1799, and that his cargo confifted of Rum, Wine, 
Tobacco, &c. and was landed and fold in Africa, and was not reimported 
here : That upon his arrival he prefented his certificates to the Cuftorn- 
Houfe, being the ufual ones procured from Africa, and which had not been 
heretofore refufed, vis. that figned by Governor Gordon, and attefted by 
H. B. Herbert, his Secretary: That upon its being refufed, there being yet 
time enough before the expiration of the two years to procure others, the 
faid Stanton, through my advice and agency, procured from the Cuftom- 
Ploufe other certificates, being the ufual printed forms, one of which was 
filled up by a Clerk in the office, namely, Thomas Peckham, jun. and he 
was informed, that if that certificate was returned in feafon, it would be 
fufficient, and his bond would be difeharged. Whereupon, the faid Certifi¬ 
cate which had been filled up was fent to Aftica and returned, when he pre- 
fuuied his bond of courfe, was cancelled ; but this deponent underliands 
the faid Stanton has been fued on the part of the United States, for w hat 

reafon 



ffiafon -he '(the deponent) knows not, as helhas often heard the Gufiota-Honfe 
officers fay that they had no doubt that the goods had been fairly exporred £ 
>nd that the Document exhibited by Captain Stanton, fworn to before Gov¬ 
ernor Gordon, and attefled by H..B. Herbert, were true, fair, and valid : 
But that the certificates were notin point of form correct ; and that it was 
therefore their duty to reprefent the matter to head quarters, as they term* 
edit. JOHN BOURS, jun. 

Sworn to before me, PAUL M. MUMFORD, Public Notary. 

UNITED STATES OF AMERICA. 

State of Rbode-Ifland and Providence Plantations. 

Newport, to wit : 

BY this Public Inftrument be it known unto all whom the fame doth 
or may concern, that I, Paul RI. Mumford, a Public Notary for the coun¬ 
ty of Newport, in the State of Rhode-Illand and Providence Plantations, in 
- .tlt^United States of America, duly commiffioned and fworn, refiding in 
Newport, in laid county of Newport,' do hereby certify, that on the day of 
the date hereof, at faid Newport, before me perfonally appeared John 
Bours, jun. of faid Newport', the perfon named in the preceding affidavit 
and fubferibed the fame, and being duly fworn according to law, depofed to 
the truth of the matters therein mentioned and referred to, as is therein fet 
forth: And l do further certify that I am acquainted with the faid John 
Bours, jun. and have known him for a confiderable time, and fully believe 
entire faith and credit are due to his faid depofition. 

Whereof an atredation being required, 1 have granted this under my 
Hand and Seal of Office. 

Done atfaid Newport , this fifteenth day of September , in the year of 
our Lord, one thoufand eight hundred and. three. 

PAUL M. MUMFORD, Public Notary. 

( No. 3. ) 

UNITED STATES OF AMERICA. 

State of Rhode- {/land and Providence Plantations, 

Newport,/}. 

BY this Public Inftrument be it known to all whom the fame doth or 
may concern, that 1 , Paul M. Mumford, a Public Notary for the county of 
Newport, in the State of Rhode-Ifiand and Providence Plantations, in the 
United .States of America, duly commiffioned and fworn, refilling in New¬ 
port, iu the county of Newport, do hereby certify that ouThe day of the 

date 





date: hereof, at faid- Newport, before me perfonaHyappeared’Martm Ben- 
fon, of faid. Newport, the perfon named in the affidavit on the following 
page written, and fubfcribed the fame ; andbeing duly cautioned^ made oath, 
to the truth of the matters therein contained. And I do further certify, 
that the faid Martin Benfbn is well konwn to me, and that from the.know-: 
ledge I have of his chara&er, I fully believe entire faith and credit are due 
to his faid affidavits. 

In ujlimony whereof, I have hereunto fet my Band and Seal of Office, 
at Jaid h expert, this fifteenth day of September, in the yevu one 
thoufand cifot hundred and three. 

PAUL M. MUMFO.RD, Public Notary. 

State of Rhode-lfiand and Providence Plantations. 

Newport, to wit : 

MARTIN BENSON, of Newport, in the county of Newport, and State 
of Rhode-Iiiand and Providence Plantations, Merchant, (being-of- lawful 
age) teftifieth and ntaketh oath according to law, that the certificate, under, 
the hand and feal ot 1 . Gordon, Governor of Cape Coaft Cable,.and attelfc. 
ed by H B. Herbert, his Secretary, was the ufual form there granted : 
That it is the perquifite of the Secretary to fill up fuch certificates : That 
he has been acquainted with Africa, and the African trade between thirty 
and forty years-twenty of which he has been a refident in Africa, and a ; 
confiderable part of the time at Cape Coaft Cable : That it is altogether im- 
pofliMe to procure from negroes certificates of articles fold them—a black- 
m m will not put his name to a paper he cannot read,, and does not under-, 
band : 1 hat wuh Governor Gordon, and H. B. Herbert, he (the deponent) 
was perfonallv acquainted ; and that they were Gentleman of honor, integ-. 
riiy, and intelligence, to whofe official afts, and public doings full faith and 
credit ought to be given MARTIN BENSON. 

Sworn before me, PAUL M. MUMFORD, Public.Notary. 

INCONSTANT TABFR, of Newport, in the county ofNewport, and' 
State of Rhode-Kland and Providence Plantations, do fi.lemnly fwear, that 
] had no interell: in the Schooner Betfev, Daniel Whitney, Mailer, and part; 
owner with Daniel Matey, or in her voyage—and that I have never been 
concerned in the Have trade to Africa, and that I know not abfolutely what 
her return cargo was. I wrote to my correfpondent in Bofton, requiring 
him=to-inform me if Daniel Whitney left any property, or if Matey was irt 
kl Bolton. 



Bofton, and 'h'aJ any property. Ha wrote me he could not learty that 
Whitney left any property—and that Marcy had been gone from Bolt m 
fince January laft—that if he Ihould arrive there he would let me know im¬ 
mediately, or if any property of theirs could be found ; but as yet no pro- 
perty has been found of theirs j nor has Marcy returned. 

CONSTANT TABER. 

STATE OF RHODE ISLAND, &c. 

Newport,/}. County of Newport, Oflober 2i/?,iSo2. 

Then perfonally appeared Conltant Taber, above named, and having 
fabfcribed the preceding declaration with his own hand, made folemn oath 
that the facts contained in the fame were the truth, and nothing but the 
truth. Bejore ' PAUL M. MUMFQRD, Jujiict Peace. 

( No. 6. ) 

WILLIAM GARDNER, of Newport, in the State of Rhode-Ifland 
and Providence Plantations, on oath declares, that he had no concern what¬ 
ever in the veffels, and voyages, in which the bonds were given, upon 
which the fuits have been brought againft him as mentioned in the annex¬ 
ed ftatement, certified by Edmund T. Ellery, Clerk of the Diflrict Court 
for Rhode-Ifiand DiftriQ :—That he figned faid bonds merely as furety— 
Daniel Marcy the principal in one of them, is not to be found or heard of; 
and generally believed to be infolve.it—that John Stanton, the principal, in 
the others of thofe bonds, is dead, and though, perhaps, his eftate is not 
totally infolvent, yet it is extremely doubtful whether any thing could be 
obtaind from his widow, and her orphan children—and that it is probable 
he muft finally be obliged to pay the large fum demanded by the United 
States in this cafe—that the evidence to fubftaritiate the due landing of the 
Rum, &c. in this cafe, was in all its formal requifites exact—the form of the 
certificates being furnifhed, and filled up at the Cuftom Houfe here, before 
failing, except that the Captain by niillake, figned the page the Confignee 
fhould have dpne. WILLIAM GARDNER. 

STATE OF RHODE-ISLAND, &c, 
Newport,/}. County of Newport, Oftober 22J, 1802. 

Then perfonally appeared William Gardner, abovenatned, and having 
ftibfctibed the firegoing Depofition with his own hand, made folemn oath, 
that it contained the truth, and nothing but the truth 
• Btjoreme , PAUL M. MUMFQRD, JuJlice Peace^ - 


I THOM AS P EGKH AM, jun. of Newport, in! the State of Rhodes 
Ifiandj &c. teftify that l was a Clerk in the Cuftom-Houfe, in Newport, 
from Airlift 1799, to February 1803 ; that l have feen a form of a certifi¬ 
cate, oath and verification bonds, and which ccrtifi :ate i entitled “ Config- 
nee’s Certificate,” with which Capt. J. Stanton was furnifhed at the Cufloin- 
Houfe ; that the blanks in faid certificate, oath, &c. were filled up by me; 
and that no forms of certificates, &c. were furnifhed at tfia Cuflom-Houfe, 
to my knowledge, except fuchas were fimilar to the one furnifhed to Cap- 
tainSranton. THOMAS PECKHAM, jun. 

■ Newport,/}. At Newport, on the 30th day of September, AD. 1803, 
appeared Thomas Peckham, jun; and fwore to the truth of the above writ¬ 
ing by him fubfcribed, before me 

; THOMAS PECKHAM , JuJtice of the Peace. 

CORNELL LITTLEFIELD, of Newport, in the county of Newport, 
'and State of Rhode Illand and Providence Plantations (Mariner) being.of: 
lawful age, tellifyeth and maketh oath, that he was Captain and Confignee 
of the Snow Fair Eliza, of Briflol, in faid State of Rhode-llland, owned by 
Charles D’Wolfmi Jeremiah Ingraham, of faid Britlol, in the year 1799 & 
1801 : 1'hat the cargo confided of one hundred fcventy three hogfheads, 
two tierces, and fix barrels of New-England Rum, which was landed, fdd, 
and ; remained on the Gold Coafl of Africa ; That Mefirs, Qrgel and Mills, 
Merchants there, were the purchafers of the cargo That they as well as. 
himfelf (the deponent) were ignorant in what manner they ought to certify 
this fact: And that, therefore both himfelf (the deponent) and William 
Howe, his "'.'ate, figned all the forms of certificates, and attefted to: them 
before Orgel and Mills, prefuming that would be belt; and not apprehend¬ 
ing any difficulty, as the rum was confumed abroad, and never reimported 
into the United States. CORNELL; LIT TLEFIELD. 

Newport, to wit: State of Rhoie-ljland , &c. 

On this firft day of O&ober, in the year one thaufand eight hundred 
and three, at faid Newport, before me the fu.bfcriber, a Public Notary fop; 
laid county, perfonaily appeared Cornell Littlefield, the perfon named in 
the foregoing depofition, and fubfcribed the fame in my prefence $ and be¬ 
ing by me duly fworn accoiding to law, made falemn oath to the truth of 
the matters therein contained. In teltimony whereof, I have hereunto fub- 
fcribed my name, on the day and year, and at t e place before mentioned, 
PAUE M.MUMFORD, Public JSptarj. 





'■ (No. 9.) Providence, Bee. idtb, 1 802. 

."SIR, 

- IN tTie courfe of the trials in the Diltrifl: Court on exportation bonds^ 
the following points have been decided: > 

ill. That the Defts. have a right to plead as in other cafes. 

' 2d. That if the Defts. plead performance of the condition, on whicR 
iffue is joined, parol proof, and fuch as would be allowed of at common law," 
cannot be admitted, but the evidence mud conform to the Statutes. 

3d. That if the evidence does conform to the Statutes, the jury ought 
to find for the Defts; thedecifion of the Comptroller notwithftanding—but 
if the evidence does not conform to the Statutes, the Comptroller has 
the exclufive power of'difeharging the bond. The Court and. Jury have 
not a concurrent power with him, and his decifion in fuch cafe is final 

4th. That the Jury are bound by law in afftffing the damages, to find 
the amount of the drawback paid to the exporter, with intered frohi thd 
time it was paid to the time of veturning the verdifl:. 

•. The certificates produced finer Augulf Term, 1 1801, were rejeffed oh 
tbe ground that they did not conform ’to the Statutes. The bufinefs was 
generally done by the Matters of the vt fiels on the Coalt of Africa, where 
there was no Confignee, no American Confui, no American Merchant, and 
very’few. foreign Merchants, and.where, from the nature of the trade, it was 
perhaps: impracticable to obtain the certncates of the Vendees. However 
probable therefore it might be, from the circumftances which appeared, 
that:the property was infaft landed abroad, ftill as the tvidtnce did not con- 
fp.rm to.1 he Statutes, it was conceived, that the Comptroller alone had pow¬ 
er.to difeharge the bonds. 

’ 1 am your Obedient Servant, 

DAVID LEONARD BARNES. 

! Wm. Hunter, Efq; 

-— 

-$ 31 * IT was intended to have prefer.ted all the various documents, ac¬ 
companying iht-le cafes, iti this Appendix; but it was found that it would be 
fWelfod to afoinconvenitnt fize. 'I he candid inquirer will therefore bepfoaf- 
ed to foe and/uonfult them in manuftript. Duplicates of many of them are 
at the Comptroller’s office, and all of them are in the hands of the Hon. 
C-'hriltopher Ellery, Efq. or of rhe other Rtprefentatives in Gongrtfs front 
the State of Rhode-llland, to be by them prefented ro the proper Com¬ 
mittees that may be appointed for tile iuvcitigauoa oi this fubjett. 




